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European Common Proposal/Position <xx>	Comment by Rushton: Delete which ever is not required
Double Taxation of International  Telecommunication Services
Background
Cross border business activity will involve tax rules of more than one national jurisdiction. When multiple jurisdictions impose separate and sometimes conflicting tax rules, cross border activities can be subject to double taxation (taxation by two or more countries of the same income, asset or transaction).
There are two basic types of double taxation. The first type is often called “economic double taxation”. Economic double taxation occurs where two different persons are subject to tax on the same income or capital. Economic double taxation is permitted to occur in many instances in domestic and international tax systems. For example, economic double taxation is allowed to take place when a corporation is taxed on corporate income and the same profits are taxed a second time to the shareholder of the corporation when corporation distributes the profits as a dividend. The second type of double taxation is “juridical double taxation”. Juridical double taxation occurs where one person is subject to tax on the same income or capital by more than one tax authority.
The principal mechanisms for avoiding double taxation are (i) to exempt the income from taxation in one or more jurisdictions (the “exemption method”) or (ii) to allow double taxation but permit the taxpayer to claim a credit or deduction for taxes paid in one jurisdiction against his or her tax liability in another jurisdiction (“the credit method”).
Analysis
International Telecommunications Regulations (ITRs)
One of the principal purposes of the ITRs is to promote efficient operation and harmonious development of telecommunication services across jurisdictions. Double taxation generally reduces tax efficiency and ‘capital export neutrality’. Broadly speaking capital export neutrality is the principle that taxpayers should be subject to tax rates on domestic investment that are equal to the tax rates of foreign investment. Double taxation can therefore impede the goals of promoting efficient operation and harmonious development of telecommunications and impede capital export neutrality.
In order to mitigate the potential consequences of double taxation and to insure that tax rules are applied consistently and fairly, a mechanism for avoiding double taxation should (i) protect against the risk of double taxation in instances where the same income is taxable in two countries; (ii) define which taxes are covered by the agreement; (iii) provide a procedural framework for enforcement and dispute resolution; (iv) protect each government’s taxing rights; and (v) protect against attempts to avoid or evade tax liability.
Therefore, in essence cross border activities and non-conformity among tax laws create discontinuities that in turn create the potential for double taxation. National governments may mitigate, although not in every case eliminate, these risks through entering ‘Double Taxation Agreements’, which provide greater convergence of tax laws.
It should also be noted that four countries in Africa (Senegal; Ghana; Gabon and Congo Brazzaville) are imposing a new additional telecommunication specific tax, in the form of a Surtax on International Inbound Call Termination (“SIIT”).
The SIIT takes the form of imposed fixed price that operators must charge for international inbound termination, of which the government takes a set amount. The government will often use a private party to measure the number of international inbound minutes terminated by each operator and bill the operator accordingly. The tax charges are collected in this way are then shared with the private party that carries out the measuring function. SIIT prices are different from the competitive market termination which applied before the tax was introduced. In its basic form SIIT sets compulsory prices for international termination which does not sit comfortably with the general recent move towards liberalization of telecommunications in Africa, as well as in the general global context.
ITR Article 6.1.3
Article 6.1.3 of the current ITRs provides that:
“where, in accordance with the national law of a country, a fiscal tax is levied on collection charges for international telecommunication services, this tax shall normally be collected only in respect of international services billed to customers in that country, unless other arrangements are made to meet special circumstances”.
The meaning and application of Article 6.1.3 is not entirely clear. Double Taxation Agreements (DTAs) for example, generally define in precise detail the taxes covered. The lack of a precise definition of “fiscal tax” for purposes of the ITRs results in a lack of clarity and creates uncertainty. 
Therefore, the ITU WCIT-12 Council Working Group is considering proposals to revise Article 6.1.3.  There have been up to [xx November 2011] four suggested revisions to Article 6.1.3:
MOD1 “Countries are free to levy fiscal taxes on international telecommunications services in accordance with their national laws, but international double taxation must be avoided”. Source: C18 (SG3R-AFR; C24 (SG3RG-LAC); C27 (SG3RG-AO); and C32 (Brazil).

MOD2 “Article 6.1.3 of the International Telecommunications Regulations should be clarified and should stipulate that administrations shall not apply taxes to incoming international calls, so as to avoid double taxation”. Source C26 Rev.1 (GSMA).

MOD3 “Member States to only collect fiscal taxes in respect of international services billed to customers in that country”. Source C20 (CEPT).

MOD4 “Where, in accordance with the national law of a country, a fiscal tax is levied on collection charges for international telecommunication services, this tax shall normally be collected only in respect of international services billed to customers in that country, unless other arrangements are made to meet special circumstances.
ADD: 6.2.1 “Where an ROA has a duty or fiscal tax levied on its share of charges for providing international telecommunication services or other remunerations it shall not in turn impose any such duty or fiscal tax on other ROA”.
ADD: 6.2.2 “The payment charges imposed in the debtor country (taxes, clearing charges, commissions etc) shall be borne by the debtor. Any such charges imposed in the creditor country, including payment charges imposed by intermediate banks in third countries, shall be borne by the creditor”. Source C28 (USA).

Proposal
The CEPT proposal contained in C20 (MOD3 above) should be amended to:
“Countries shall not apply taxes to incoming international calls, to avoid double taxation”.
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