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	Considerations for the revision of the ITRs

	


1. PROPOSAL
CEPT invites the other delegations to take the following considerations into account and proposes, 
That the revised ITRs should only contain provisions regarding obligations of Member States, and not direct the activities of private parties.
2. BACKGROUND
· The current ITRs were negotiated and drafted at a time (1988 and even 1973) when most network operators were government-owned or government-controlled enterprises. The trend towards liberalisation and privatisation had started in the 1970s (and the legislative history of the ITRs and some of its provisions reflect that trend), but it remains the case that the treaty was essentially meant to address issues arising under non-privatised regime.
· Some of the language used in the current ITRs is not meaningful under the present regime. For example, provision 6.2.1 states: “For each applicable service in a given relation, administrations or recognised private operating agency(ies) shall by mutual agreement establish and revise accounting rates to be applied between them, in accordance with the provisions of Appendix 1 and taking into account relevant CCITT Recommendations and relevant cost trends.” At present, few Administrations (that is Member States
) are directly involved in the negotiation of accounting rates. The first part of the provision is a statement of fact, namely that “recognised private operating agencies establish and revise accounting rates to be applied between them”, while the second part of the provision is intended to instruct ROAs to set rates in accordance with certain other provisions.
· ITRs are a treaty. The purpose of a treaty is to record agreements between parties subject to international law (in particular countries) concerning obligations that they undertake regarding national or international matters. In general, treaties do not directly bind private parties. Private parties are bound by national laws, which national laws might be adapted and interpreted in the light of treaties, so as to fulfill a country’s treaty obligations. For example, countries that have ratified the ITU Constitution agree to take the necessary steps to impose the observance of the provisions of the ITU Constitution, Convention and Administrative Regulations upon operating agencies authorized by them to establish and operate telecommunications and which engage in international services or which operate stations capable of causing harmful interference to the radio services of other countries. ITU Member States agree to adapt (if needed) their national laws so as to comply with the requirements stated in CS/CV.
· An example for the transformation of international law into national law can be found in provision 5(a) of the WTO Annex on Telecommunications, which states: “Each Member shall ensure that any service supplier of any other Member is accorded access to and use of public telecommunications transport networks and services on reasonable and non-discriminatory terms and conditions, for the supply of a service included in its schedule.” That is, countries that have agreed to this provision agree to modify their national laws to ensure that service suppliers are accorded access to and use of public telecommunications transport networks.
· Treaties do not normally contain mere factual statements, nor do they normally contain provisions that directly instruct private parties to do or not to do something. 
3. CONCLUSION
· Thus, it might be considered appropriate that revised ITRs contain only provisions regarding obligations of Member States, and not direct the activities of private parties. 
· In this light, it would be appropriate to use the term “Member State” instead of “administration”.

· In this light, it would also be appropriate to discontinue with the incorporation of “recognized private operating agencies” by reference to obligations for “administrations”.
· In cases where obligations on private parties are to be imposed, Member States may adapt their national laws so as to impose the desired obligation on private parties within their jurisdiction.
� The term “administration” is not defined in the ITRs. However, in accordance with No 1001 of the Constitution, the definition of the term “administration” contained in no. 1002 of the Constitution is applicable to the ITRs. That definition is “Any governmental department or service responsible for discharging the obligations undertaken in the Constitu�tion of the International Telecommunication Union, in the Convention of the International Telecommunication Union and in the Administrative Regulations”.
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