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	Information note containing considerations regarding Article 10

	


There have been discussions within CWG-WCIT12 regarding the interaction between article 10.4 of the ITRs (regarding notification of consent to be bound by the ITRs) and provisions of the Constitution regarding notification of approval of revisions of the Administrative Regulations, and some participants have requested that the Legal Advisor provide some information on that topic.

Therefore, the Secretariat has prepared this document in order to facilitate access to the relevant provisions of the Constitution, should CWG-WCIT12 wish to further discuss the topic.

1.
The ITU Constitution (Article 4) provides that the International Telecommunication Regulations (ITRs) are binding on all ITU Member States. However, the ITRs are an independent treaty containing its own approval process. Further, the Constitution itself explicitly provides, in its Article 54, a mechanism that is specific to the Administrative Regulations (including the ITRs) for what concerns notification by Member States of their consent to be bound by a partial or complete revision of those Regulations. This means that an ITU Member State could decide not to notify its consent to be bound by a partial or complete revision of the ITRs.
2.
The relevant provisions of the Constitution are reproduced below.

2.1
No. 31 of the Constitution states:


“The provisions of both this Constitution and the Convention are further complemented by those of the Administrative Regulations, enumerated below, which regulate the use of telecommunications and shall be binding on all Member States:
–
International Telecommunication Regulations

–
Radio Regulations.” (emphasis added)
2.2
No. 38 of the Constitution states:

“The Member States are also bound to take the necessary steps to impose the observance of the provisions of… the Administrative Regulations upon operating agencies authorized by them to establish and operate telecommunications and which engage in international services …”(emphasis added)
2.3
No. 216 of the Constitution states:

“Ratification, acceptance or approval of this Constitution and the Convention, or accession to these instruments … shall also constitute consent to be bound by the Administrative Regulations adopted by competent world conferences prior to the date of signature of this Constitution and the Convention. …” (emphasis added)
2.4
No. 216A of the Constitution states:


“... Any revision of the Administrative Regulations, either partial or complete, shall enter into force on the date or dates specified therein only for the Member States which, prior to such date or dates, have notified the Secretary-General of their consent to be bound by that revision.” (emphasis added) 
2.5
No. 217A of the Constitution states:


“A Member State shall notify its consent to be bound by a partial or complete revision of the Administrative Regulations by depositing with the Secretary-General an instrument of ratification, acceptance or approval of that revision or of accession thereto or by notifying the Secretary-General of its consent to be bound by that revision.”
2.6
No. 217B of the Constitution states:


“Any Member State may also notify the Secretary-General that its ratification, acceptance or approval of, or accession to, amendments to this Constitution and Convention … shall constitute consent to be bound by any revision of the Administrative Regulations, either partial or complete, adopted by a competent conference prior to the signature of the said amendments to this Constitution or to the Convention.” (emphasis added)
2.7
Nos. 216A through 217B of the Constitution were adopted in 1998, that is, after the adoption of the current ITRs.

2.8
Nos. 217D of the Constitution provides that, if a Member State has signed a revision of the Administrative Regulations and has not notified the Secretary-General of its consent to be bound by that revision, then the revision shall apply provisionally in respect of that Member State. However, it is important to underline that such provisional application relates, on the one hand, only to Member States that are actually signatories of the revision of the concerned Administrative Regulation; and, on the other hand, only in so far as the concerned Member State did not oppose the provisional application at the time of signature of the revision in question.
2.9
No. 218 of the Constitution provides that such provisional application shall continue for a Member State until it notifies the Secretary-General of its decision concerning its consent to be bound by any such revision.

2.10
Finally, No 221A of the Constitution provide that, if such a Member State fails to notify the Secretary-General of its decision concerning its consent to be bound by the revision within 36 months following the date (or dates) of entry into force of the revision, then the Member State shall be deemed to have consented to be bound (principle referred to as that of tacit or passive approval).
3.
The interaction between the various provisions cited above is the following:
3.1
No. 216 provides that, when a country joins ITU as a new Member State, by acceding to the Constitution and Convention, it automatically consents to be bound by the Administrative Regulations in force at the time of signature of the Constitution and Convention, in other words, by the Administrative Regulations in force prior to December 1992.

3.2
No. 216A specifies the process by which revisions of the Administration Regulations shall enter into force on the date or dates specified therein, and specifies that they shall bind only the Member States which, prior to such date or dates, have notified the Secretary-General of their consent to be bound by that revision.
3.3
No. 217A specifies how Member States can consent to be bound by revisions of the Administrative Regulations.
3.4
No. 217B specifies that Member States can also consent to be bound by revisions of the Administrative Regulations further to a Plenipotentiary Conference by notifying the Secretary-General that its “approval” of the amendments to the Constitution and Convention constitutes consent to be bound by any revision of the Administrative Regulations adopted prior to the amendments to the Constitution and Convention. A contrario, it also means that Member States need not be bound by such a revision, in particular if they do not notify to the Secretary-General their consent to be bound by using one of the two mechanisms (No. 217A or No. 217B).

3.5
However, No. 217D, No. 218, and No. 221A, taken together, mean that a Member State will be deemed to have consented to be bound by a revision of the Administrative Regulations if it has signed the revision and if it does not communicate to the Secretary-General within 36 months of the entry into force of the revision that it does not consent to be bound by the revision. A contrario, they also mean that a Member State may decide not to be bound by a revision of an Administrative Regulation.
3.6
It must also be stressed that, while the provisions cited above establish the concept of provisional application as a general principle for the Administrative Regulations—for practical reasons and in order to maintain the uniformity of the treaty-based framework—there are nevertheless some gaps, because this principle only applies to Member States that have signed the revision in question of the concerned Administrative Regulation.

4.
The relevant part of the ITRs is Article 10.4, which states:


“Members of the Union shall inform the Secretary-General of their approval of the International Telecommunication Regulations adopted by the Conference. The Secretary-General shall inform Members promptly of the receipt of such notifications of approval.”
4.1
That is, the current ITRs provide that ITU Member States may decide whether or not to agree to be bound by the ITRs.

5.
It has been proposed to simplify Article 10 (whose current text predates the 1998 amendments to the Constitution referred to above) by replacing the current provisions with a simple reference to the relevant provisions of the Constitution (Article 54).

5.1
From a legal point of view and subject to the exact wording of the provision, such an approach is perfectly possible and in line with the legal framework in force in ITU.
5.2
It is, furthermore, the legal mechanism that has been put in place for the entry into force and provisional application of revisions to the other set of Administrative Regulations, namely the Radio Regulations (see, in this connection, Article 59 of this latter legal instrument).

5.3
Nevertheless, it is worth drawing the working group’s attention to the legal implications which deletion of the current Article 10.3 of the ITRs could have in respect of the process of making and enforcing reservations.

5.4
Article 10.3, as currently worded in the ITRs, reads as follows: “If a Member makes reservations with regard to the application of one or more of the provisions of these Regulations, other Members and their administrations shall be free to disregard the said provision or provisions in their relations with the Member which has made such reservations and its administrations.”

5.5
In other words, by virtue of this Article, any reservation made by a Member State can be enforced vis-à-vis other Member States only insofar as the latter have expressly accepted the reservation. Thus, a Member State which has not objected to a reservation but has not explicitly accepted it cannot be held to be bound by it. 

5.6
The legal reasoning is complex and is best illustrated by an example.

5.6.1
Suppose that Member State X expresses the following reservation: “In the application of Article 9, we understand that ‘technical harm’ includes spam.”

5.6.2
Under the current regime (which includes Article 10.3), Member State Y, unless it has expressly accepted the reservation, is free to disregard Article 9 in its relation with Member State X. The fact that Member State Y has not formulated an objection to the reservation made by Member State X cannot result in Member State Y being bound by that reservation.  Thus, Article 10.3 of the ITRs currently in force institutes a regime of implicit or tacit rejection of reservations.
5.7
The legal regime introduced by Article 10.3 thus differs significantly not only from the prevailing practice in ITU in relation to reservations to treaty instruments (other than the ITRs), but also from the regime laid down by Article 20.5 of the Vienna Convention on the Law of Treaties of 1969 (hereinafter the “1969 Convention”), both of which are founded on the principle of implicit or tacit acceptance of reservations. The practice followed in ITU for treaty instruments concluded under its auspices, and the provisions of Article 20.5 of the 1969 Convention, are such that a Member State is considered as having accepted a reservation for which it has not formulated in due time an objection (which objection is referred to as a "counter-reservation" in ITU). 

5.7.1
If Article 10.3 were suppressed, so that the prevailing practice in ITU would apply to the ITRs, then the situation with respect to the example given in 5.6.1 above would be the following: if Member State Y remains silent with respect to the reservation made by Member State X, then Member State Y must abide by the provisions of Article 9 as intended by Member State X, that is, with the understanding that ‘technical harm’ includes spam.
5.7.2 
Under that legal regime, if Member State Y wishes to be free to disregard Member State X’s version of Article 9, then it has to state explicitly its counter-reservation, for example “we do not accept that ‘technical harm’ includes spam”.

5.8
The deletion of Article 10.3 under consideration, entirely feasible from the legal standpoint, would thus have the effect of moving the ITRs, as far as reservations are concerned, into the “common” legal regime, as established by the practice followed in the Union, and, by the same token, aligning on the regime codified by Article 20.5 of the Vienna Convention. The regime of implicit/tacit rejection of reservations would thus give way to a regime of implicit/tacit acceptance.
______________
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